N THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF | OMA
DAVENPORT Dl VI SI ON

COREY STOGLI N,

Plaintiff, Civil No. 3-98-cv-30089

V. FI NDI NGS OF FACT, CONCLUSI ONS
OF LAW AND ORDER FOR JUDGVENT

WAL- MART STORES, | NC.,

N N N N N N N N N

Def endant .

This matter i s before the Court follow ng benchtrial on
April 14, 2000, and subsequent post-trial briefs. Attorney Wal ter Braud
appeared for plaintiff. Attorney Linda Wittaker appeared for
def endant. This is an action under 42 U. S. C. § 1981! and t he | owa Ci vi |
Ri ghts Act, I owa Code Ch. 216, based on an all eged raci ally hostile
wor k environnment. The Court has jurisdiction pursuant to 28 U. S. C
§§ 1331, 1343(a)(4) and 1367.

The parties consented to proceed before a United States

L' Plaintiff's pro se conplaint and acconpanying notion for
| eave to proceed in forma pauperis were received by the Clerk on
June 18, 1998, 91 days after the date of plaintiff's right-to-
sue letter from the EEOC. Followi ng order granting |leave to
proceed in forma pauperis, the complaint was filed June 22,
1998. Defendant Wal -Mark clainmed the conplaint was not tinely
filed as a Title VIl action. See 42 U.S.C. 8 2000e-5(f)(1). To
avoid a limtations issue, plaintiff asked the Court to consider
his action as one for race discrimnation under 42 U S.C. 8§
1981, and the Court has done so. See Plaintiff's March 10, 2000
Trial Brief. However, it bears noting that if a reasonable tine
for mail delivery is assumed and the tine of receipt of the pro
se conplaint by the Clerk's office tolls the running of the 90-
day limtations period, see Janneh v. Regency Hotel, 879 F.
Supp. 5, 6 (N.D.N. Y. 1995), the conplaint may have been tinely
submtted to proceed as a Title VII action.




Magi strate Judge and the case was referred to the undersigned
for all further proceedings on April 10, 2000. See 28 U S.C. 8§
636(c). The Court has carefully considered the record evi dence,
the argunments and statenments of counsel and now finds and
concl udes as fol |l ows.

FI NDI NGS OF FACT

Plaintiff, Corey Stoglin, age 24, is currently a coll ege
student at the University of lowa. Stoglinis an African Ameri can.
Needi ng sone addi ti onal noney, in April 1996 he applied for ajob at a
Wal - Mart store in Davenport, | owa and was hired as a fl oor associ at e.
He wor ked unti| January 1997, when he was term nated after failingto
report for work.

Stoglinwas first placedinthe greenhouse where he wor ked
for about three nonths until toward the end of the summer season. He
had no conpl ai nts about his treatnent inthe greenhouse. He was next
transferred tothe toy departnent. H s supervi sor there was assi st ant
manager Ji mWight. Stoglin has no conpl ai nt about his treatnent at the
hands of M. Wight. Stoglin worked the evening shift fromabout 5: 00
to5:30p.m to about 11:30 p.m, three or four days a week, totaling
about 20 hours a week.

Stoglin's hostile work environment clai mstens fromhi s
interactions with two Wl - Mart enpl oyees, Roy Mayday and Nancy Spar ks,

bot h whi te. Mayday was an assi st ant manager who once or tw ce a week



when St ogl i n worked was i n charge of the storeinthe eveninginthe
absence of the store manager, Tony Ci abattoni. Nancy Sparks was a
customer servi ce manager who, when on duty, was in charge of the
cashiers and fromtime to time would assign work to Stoglin as
descri bed bel ow. 2

Stoglintestifiedthat his problens with Mayday beganinmd
tolate Cctober of 1996 and |l asted until thetinme heleft enpl oynent.
According to Stoglin, when he was t here Mayday oft en hounded hi mby
noni tori ng his breaks, checki ng and conpl ai ni ng about hi s work (though
there i s no evi dence Mayday conpl ai ned t o anyone ot her than Stoglin
about hi s work), and rushi ng hi mto get his work done. Stoglin al so
conpl ai ns t hat once or twi ce a week Mayday woul d send hi mto work in
ot her departnents. Stoglin came to believe that Mayday's attitude
t owar d hi mwas raci al |y noti vated. He based this on his perception that
Mayday appear ed nore open and friendly with whites, whereas with him
Mayday was bl unt and strictly busi ness, and his belief he was sent to
wor k outside of his departnment nore frequently than other enpl oyees.

Stoglinleft work never toreturn after anincident involving
Mayday on January 25, 1997. That day Stoglinwas working inthe health
and beauty area "facing” shelf itenms (pulling themforward on the

shel f) when a nenber of his former national guard unit, Andrew Souza

2 Stoglin's testinony varied sone with respect to the
frequency with which he worked with Mayday and Sparks.
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(whois white), stopped by totalk tohim Stoglincontinuedto work
whi |l e tal ki ng wi th Souza. He noticed Mayday observing them After afew
m nut es, Mayday came up and, addressing Souza in a rude and abr upt
fashion, told himhe woul d have to talk to Stoglin on his own tine.
Stoglintestifiedhe had seen Mayday i n the vicinity when ot her white
enpl oyees talked totheir friends, but not interveni ng as he di d when
Stoglin and Souza were speaking.

St ogl i n was enbarrassed by t he epi sode and did not cone to
wor k agai n. The January 25 i nci dent was the "strawthat broke the
camel ' s back." Stoglin did not conpl ai n about t he epi sode to the store
manager or ot hers i n Wl - Mart nmanagenent, nor di d he ever conpl ai n t hat
Mayday was treating himdifferently because of his race.

James Hol nes was t he st ocknman assignedto Stoglin's shift.
Holmes is an African Anerican. Anong the stockman's |job
responsi bilities were cl eaning the bat hroons and col |l ecting carts from
the parking lot. As customer service manager, Nancy Sparks was
responsi bl e for seeing that these jobs got done. Stoglin conplains that
when Hol mes was on break or ot herw se not avail abl e, Sparks woul d
typically assi gn hi mand/ or Ernest Stokes (al so an African Anerican) to
fill in. Stoglin testified white enpl oyees were assigned |ess
frequently by Sparks to cl ean t he bat hroons and col |l ect carts. Aswith
Mayday, Spar ks was on duty about hal f the ti me when St ogli n wor ked.

Stoglin had contact with Sparks three to four tines each week in a



manner he found unsati sfactory.

Stoglintestifiedthat on four or five occasi ons SparKks
addr essed hi mand ot her m nority enpl oyees as "boy" (or "girl" inthe
case of wonen) when givinginstructions. Tw ce Stoglin heard Sparks use
racial slurs. Once Stoglin heard Sparks tal king about sone kids
st andi ng near the McDonal d's inthe store, sayi ng she wi shed t hose
"ni ggers” would just |eave. In Novenmber 1996 after some type of
i nci dent between an African American i ndi vi dual and a security guard,
St ogl i n over heard Spar ks say sonething |i ke "you have t o watch t hose
ni ggers." Stoglin did not bring Sparks' racist comments to the
attention of the store manager or any other person in Wal-Mart
managenent .

St ogl i n was not the only person to have over heard Spar ks
using racial slurs. Fornmer cashier Frances Lewis testified she
over heard Sparks say totwo small African American boys | ooki ng at
basebal | cards, "I wishyoulittle nigger boys woul d go hone." Lewisis
African Arerican. She testifiedto an epi sode where a custoner gave her
a $100 bi Il . Lewi s asked Sparks for change, giving Sparks the bill.
Later, apparently on Sparks' instructions, Lewis' regi ster was turned
off and her drawer was counted with her present and to her
enbarrassnent. Lew s was t ol d Sparks had sai d she coul d not findthe
$100 bill. The cash drawer bal anced wher eupon Spar ks pul | ed t he $100

bill out of her pocket, stating she had just foundit. As descri bed by



Lewi s, the incident was one of race-based harassnent by Sparks of an
enpl oyee under her supervision. Lewis was a credible w tness.

After heleft Wal-Mart, Stoglin continued his other part-tine
enpl oynment at a grocery store but did not seek any other enploynment.

Wal - Mart has an appropriate policy against unlawful
discrimnation. (Exs. P& Q. The store i n questi on used conput er - based
| earni ng nodul es to trai n enpl oyees onits EEOpolici es and procedures.
A conpl ai nt of discrimnation can be takento any | evel of the conpany.
St or e manager C abattoni testifiedthat conpany policy required himto
personal | y i nvesti gate a conpl ai nt of discrimnationwthintwenty-four
hours and to report the matter to his supervisors. He received no
conpl ai nt s about Mayday or Sparks. There i s no evi dence Ci abatt oni
har bored any aninpsity toward African Anerican enpl oyees.

DI SCUSSI ON | NCLUDI NG ADDI TI ONAL FACTUAL FI NDI NGS

Stoglinclains Wal - Mart di scri m nat ed agai nst hi mon t he
basi s of his race by creating a hostil e work environnment in violation
of 42 U.S.C. § 1981 and the lowa Civil Rights Act which led to his

constructive di scharge. The anal ysi s appliedto cases arising under 8

1981l isthesane as appliedinTitle VII cases. Roxas v. Presentation
Col l ege, 90 F. 3d 310, 315 (8th Cir. 1996). Simlarly, lowa courts
follow the sanme analysis as federal courts in considering

di scrimnation cases. Reiss v. ICl Seeds, Inc., 548 N. W 2d 170, 174

(lowa 1996).



To establish a hostil e work environment clai maplaintiff
must prove (1) he "is a nenber of a protected group; (2) unwel cone
harassment occurred; (3) a causal nexus exi st ed bet ween t he har assnent
and [the] protected-group status; (4) the harassnent affected aterm
condition, or privilege of enploynment; and (5) [ his] enpl oyer knew or
shoul d have known of the harassnment and failed to take pronpt and

effective renedi al action." Austinv. M nnesota Mning & Mg. Co., 193

F.3d 992, 994 (8th Cir. 1999); see Mens v. City of St. Paul, _ F.3d

_, __, 2000 WL 1060446 (8th Cir. Aug. 3, 2000); Carter v. Chrysler

Corp., 173 F.3d 693, 700 (8th Cr. 1999). Inthe case of a hostil e work
envi ronnent created by a supervisor, the plaintiff need not prove the
| ast el ement (thoughit is sufficient toestablishliabilityif he
does) as the enployer is vicariously liable for the supervisor's
conduct, unl ess (where no tangi bl e enpl oynent acti on has been t aken,
whichis the case here) the enpl oyer establishes (1) it "exercised
reasonabl e care to prevent and correct pronptly"” theracially hostile
behavi or and (2) the enpl oyee "unreasonably fail ed t o t ake advant age of
any preventative or corrective opportunities provi ded by t he enpl oyer

or to avoi d harmot herwi se. " Faragher v. City of Boca Raton, 524 U. S.

775, 807 (1998); see BurlingtonIndus., Inc. v. Ellerth, 524 U S. 742,

765 (1998) .2

8 The dissent in Ellerth opined that as a result of the
hol dings in that case and Faragher enployer liability would be
(continued...)



3(...continued)

judged "by different standards dependi ng on whether a sexually
or racially hostile work environnent is alleged."” 524 U. S. at
767 (Thomas, J., dissenting). The dissenters noted that (except
where tangible enploynment action is taken) prior racially
hostil e work environnment cases had suggested that the enployer
is liable for a hostile work environnment created by a supervisor
only if the enployer knew, or in the exercise of reasonable
care, should have known about the hostile work environment and
failed to take renmedial action, essentially a negligence
standard. |d. at 768-69. They appeared to assune that the
nodi fied vicarious liability rule announced in Faragher and
Ellerth would apply only in sexually hostile work environnment
cases and argued that the two types of cases should receive
"parallel treatment." 1d. at 774. Pointing to the dissent in
Ellerth, Wal-Mart argues that this Court should decline to apply
the nodified vicarious liability rule to racially hostile work
envi ronment cases.

VWhile it is true that Faragher and Ellerth were sex
harassnent cases and their hol di ngs expressly apply only to such
claims under Title VII, there is no principled reason to
di stinguish between types of discrimnatory harassnent in
determning the liability of an enployer for a supervisor's
conduct. The Faragher/Ellerth majority signal ed as much when, in

Far agher, it observed that "[i]ln . . : hol di ng that
environnental clains are covered by [Title VII], we drew upon
earlier cases recognizing liability for di scrim natory

harassnent based on race and national origin." 524 U S. at 786.
In a footnote, the Court continued that while racial and sexual
harassment may take different fornms and "may not be entirely
i nterchangeable, we think there is good sense in seeking
generally to harnonize the standards of what anounts to
actionable harassnent.” [d. at 787 n.1l. The Eighth Circuit
subsequently cited this |anguage in support of the proposition
that "[t] he sane standards are generally used to eval uate cl ai ns
of hostile work environment based upon sexual harassnment and
raci al harassnment." G pson v. KAS Snacktinme Co., 171 F.3d 574,
578 (8th Cir. 1999). See Wight-Simmons v. City of Oklahoma

City, 155 F.3d 1264, 1270 (10th Cir. 1998). In light of these
pronouncenents, it is likely the Supreme Court and our circuit
court woul d harnoni ze the standards governing racial and sexual
harassnent clains by applying the nodified vicarious liability

(continued...)



To prevail on a hostile work environment claim
plaintiff nmust show both that the offensive conduct created an
obj ectively hostile work environment and that he subjectively

perceived the working environnment as abusive. Hathaway V.

Runyon, 132 F.3d 1214, 1221 (8th Cir. 1997)(citing Harris v.

Fork Lift Sys., Inc., 510 U.S. 17, 21-22 (1993)). To satisfy the

requi renent that the work environnent be objectively hostile or
abusive, plaintiff nust show that the conpl ai ned of conduct was

"severe or pervasive." Klein v. MGowan, 198 F.3d 705, 709 (8th

Cir. 1999)(citing Harris, 510 U S. at 21); Delph v. Dr. Pepper

Bottling Co., 130 F.3d 349, 354 (8th Cir, 1997). “A court

evaluating a Title VIl claimnust evaluate the totality of the
circumstances, including the frequency of the discrimnatory
conduct, its severity, whether it is physically threatening or
hum liating, or a nmere offensive utterance, and whether it
unreasonably interferes with an enployee's work perfornmance.”
Klein, 198 F.3d at 709. "Sinple teasing, offhand coments, and
isolated incidents generally cannot amount to severe or
pervasi ve harassnment." |1d. The "conduct nust be extrene to anount

to achangeinthe terns and conditions of enpl oynent." Faragher, 524

3(...continued)
rule articulated in Ellerth and Faragher to both. It is not
necessary, however, to address vicarious liability, or the
defense to it, in this case because plaintiff has not
establi shed other elenents of his racial harassnment claim
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U.S. at 788 (citing anong other authorities, Moyl anv. Mari es County,

792 F. 2d 746, 749-50 (8th G r. 1986)). Harassi ng conduct may constitute
di scrim nati on where nmenbers of a protected group "are exposed to
di sadvant ageous terns or condi tions of enpl oynent"” t hat ot her workers

are not. Schoffstall v. Henderson, F. 3d , ___, 2000 W

1166318, *7 (8th Cir. Aug. 18, 2000).

For reasons set forth bel ow, the Court finds Stoglin has not
establ i shed that the al | eged har assi ng conduct of Mayday was noti vat ed
by or causally connectedto Stoglin's race or, inthe case of Sparks'
conduct, that the all eged harassnent was severe or pervasivetothe
extent that it affected aterm condition or privilege of Stoglin's
enpl oynment .

The only evidence Mayday's treatnent of Stoglin was
racially nmotivated is Stoglin's perception that Mayday was
friendlier to whites than he was to him and his belief Mayday
treated him harsher and sent himto work in other departnents
more frequently than he did whites. His testinmony on these
points i s general, subjective and unsupported by ot her evi dence.
Even if Mayday was not as friendly to Stoglin as he was with
ot hers, that does not necessarily inply that the reason was

Stoglin's race.

10



There are many neutral reasons why a supervisor nmay dislike or
di strust a subordinate.

| f Mayday felt aninosity toward African Americans and
let it influence his working relationship with Stoglin, it
shoul d have shown itself in his dealings with the other African
Americans on Stoglin's shift, Janmes Hol mes and Ernest Stokes,
been perceived by others in the workplace, or reflected itself
in Mayday's assessnent of Stoglin's job performance. Mayday was
Hol mes' direct supervisor. Holmes did not offer any testinony
tending to support Stoglin's perception of Myday' s attitude
toward African Anericans nor did he testify to unfair treatnment
at Mayday's hands. Ernest Stokes testified that he did not
observe Mayday being nmore friendly with whites than nonwhites.
Stokes also testified he did not experience any inappropriate
treatment from Mayday or observe Mayday treating Stoglin
differently than other enployees. There is no evidence that
Mayday ever conplained to others in managenent, or nade an
adverse report, about Stoglin's work performance.*

For the sanme reasons the evidence is also short of
establishing disparate treatnment by Mayday in assigning Stoglin

to work outside the toy departnment fromtime to time. Wal-Mart

4 When Stoglin was term nated for absenteeismthe Wal - Mart
term nation formnoted that he was eligible to be re-hired. (Ex.
H)
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operates large retail stores in which all enpl oyees are expected
to help wherever they are needed. VWhen one departnent was
short handed because an enpl oyee failed to show for work or for
sone ot her reason, or was busier than another, it was expected
t hat enpl oyees woul d be noved from anot her departnment to assi st.
Stoglin may have felt picked on, but it is doubtful he was in a
position to know whet her, on a store-w de basis, he was assi gned
by Mayday to work outside his departnent disproportionally than
other, white enployees. If Stoglin was asked to help out in
ot her departnents nore than other enployees, such assignnments
are not an adverse enploynment action nor sufficiently
di sadvant ageous to support an inference of racial notivation.
There i s direct evidence t hat Sparks hel d an ani nus t owar d
African Anericans. The $100 bil |l epi sode wi th Frances Lewi s shows t hat
Spar ks was ful | y capabl e of raci al harassnent. She had only lim ted
authority over Stoglin, however. She coul d summon himto the front to
col | ect shopping carts fromthe parking |l ot or to cl ean the bat hroom
when t he regul ar st ockman, Hol mes, was absent or on break. Beyond this
she di d not supervise Stoglin or have nuch to dowith him The two
raci al slurs overheard by Stoglininasix-nonth periodof tinme, which
wer e not personal ly directed at him and Sparks' occasi onal use of the

wor ds "boy" and "girl" when addressi ng Afri can Aneri can workers, while

12



certainly offensive and i ntol erabl e i nthe workpl ace, ® do not establ i sh
a pervasive environment of racial aninmobsity whichinterfered with
Stoglin's enpl oynent. Faragher, 524 U. S. at 788; Kl ein, 198 F. 3d at
7009.

Inconsideringthetotality of circunstances, Sparks' raci al
comment s nust be viewed in conjunctionw th Stoglin's conplaint that he
and St okes were cal | ed forward by Sparks nore frequently than white
enpl oyees to cl ean bat hroonms and col | ect shopping carts. I n viewof
Sparks' attitude toward African Arericans it is adistinct possibility
t hat race notivated sone of her instructions to Stoglin to cl ean

bat hroons or collect carts, see Carter, 173 F. 3d at 701 (raci al

epithets may create "an i nference that raci al ani nus noti vat ed ot her
conduct as well"), but Stoglin woul d have done nmuch of t he same wor k
regardl ess of Sparks' attitudes.

Spar ks was present one or two ni ghts a week when Stoglin
wor ked. Stoglin estinmated she cal |l ed hi mand St okes t o cl ean bat hr oons
once or twiceinatwo-week period, and apparently nore frequentlyto
collect carts. As indicated previously, all enpl oyees were expectedto
wor k wher e needed. Even store nmanager G abattoni cl eaned bat hr oons and
col l ected carts on occasion. As a matter of practice, wonen were not

asked to cl ean the nen' s bat hroom The frequency wi th whi ch Stoglin was

5> Store manager Ciabattoni testified Sparks' racial epithets
woul d have warranted investigation and possible dismssal of
Spar ks.
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call ed al so had to do with the department i n whi ch he worked. Sal es
associ ates i n areas where security was a concern - autonotive, fitting
rooms, jewelry, and shoes as exanples - typically were not sent
el sewhere if it coul d be avoi ded. Ci abattoni testified associates in
t he apparel, heal th and beauty, housewar es and t oy depart nents were
call ed forward nore frequently because they were consi dered nore
available.®lt isthereforevery difficult todeterm nethe extent to
whi ch Spar ks' raci al ani mus may have i nfl uenced Stoglin's occasi onal
assignnments to clean bathroons or collect shopping carts. It is
unl i kely, however, that Sparks' attitudes affected a significant part
of Stoglin's overall work experience.

"Title VII is not a general civility code,” nor was it
"designedto create afederal renmedy for all offensive |l anguage and

conduct in the workplace."” Scusa v. Nestl e USA Co., 181 F. 3d 958, 966-

67 (8th Cir. 1999). The cause of action for hostil e work envi ronnment
is"limtedtoextrenme work conditions."” G pson, 171 F. 3d at 580. The
raci al coments attributedto Sparks and her peri odi ¢ work assi gnnent s
toStoglindonot risetothelevel the caselawreflects is necessary
to find harassi ng conduct which affects aterm condition or privilege

of enploynent. See, e.qg., Carter, 173 F. 3d at 696 (fermal e African

Anmer i can subj ected to personal ly directed racial and sexual epithets by

6 The Associ at e Handbook notes that "[f]lexibility is inportant
i n our business. Cccasionally, youw || be asked to work i n areas ot her
t han your original assignnent." (Ex. P at 10).
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co-wor ker, as wel | as ot her abusi ve conduct, nearly every ot her day
over two years); G pson, 171 F. 3d at 577-79 (explicit racial comments,
suspensi on and st at enent by supervi sor that conpany di d not need bl ack
enpl oyee' s "kind" permttedinference of racial aninus but incidentsin
guestion did not create hostil e work environment); Del ph, 130 F. 3d at
356 (evidence of racially of fensi ve coments by supervi sors on many
occasi ons made not only inplaintiff's presence but al so directed at
hi mwas sufficient to denonstrate severity and pervasi veness); Wys v.

City of Lincoln, 871 F.2d 750, 755 (8th Cir. 1989)(nearly fifty

exanpl es of raci al harassnent i n evidence); Johnson v. Bunny Bread Co.,
646 F. 2d 1250, 1257 (8th CGr. 1981) (prima faci e case not establishedin
absence of "steady, barrage of opprobrious racial coment”); Smthv.

Dat aCard Corp., 9 F. Supp. 2d 1067, 1079 (D. M nn. 1998) (contenti on

that co-workers used racial slur "regularly"” or "frequently”

insufficient for purposes of sunmmary judgnent); Moss v. Advance

Adrcuits, Inc., 981 F. Supp. 1239, 1247 (D. M nn. 1997)(five incidents,

only three of which had racial overtones, insufficient).

As plaintiff has not established the required el enents of his
hostil e work environnent claim the Court does not reach t he question
of the supervisory status of Mayday and Sparks or the nmerits of the

Faragher/Ellerth defense addressed in the parties' briefs.

The Court wi shes to expressits appreciationtoplaintiff's

counsel, M. Wal ter Braud, who accept ed appoi ntment to represent M.
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Stoglin, for his abl e prosecution of plaintiff's case which greatly

assisted in a full presentation of the evidence.

CONCLUSI ONS OF LAW

1. Plaintiff has failed to establish that he was

subjected to a hostile work environnment based on his race in

violation of 42 U.S.C. 8§ 1981 or the lowa Civil Rights Act.

2. Judgnent should be entered in favor of defendant
and against plaintiff dismssing the conplaint.

I T 1S SO ORDERED

Dated this day of Septenber, 2000.

ROSS A. WALTERS
CHI EF UNI TED STATES MAG STRATE JUDGE
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